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BEFORE THE ILLINOIS POLLUTION CONTROL 1~~’~EIVED

CT FRK’S OFFICELOWETRANSFER,INC. and )MARSHALL LOWE, ) JUL 2 8 2003
Co-Petitioners )

) PCB03-221 STATE OF ILLINOIS
vs. ) (Pollution ControlB~ffi~tb0nControl Board

) SitingAppeal)
COUNTY BOARD OFMcHENRY )
COUNTY,ILLiNOIS, )

Respondent. )

MOTION IN LIMINE

TheCo-Petitioners,LOWE TRANSFER,iNC. andMARSHALL LOWE,throughtheir

attorneys,ZUKOWSKI, ROGERS,FLOOD& McARDLE, herebymovethePollution Control

Boardto enteran order,in limine, restrictingthescopeofthehearingto be conductedon August

14, 2003, to (1) precludeSection101.628(a)oral statements;(2) limit thetime for Section

101.628(b)oralcommentsto five minutesperparticipantin theeventthetotal numberof

participantsis 25 ormore,and (3) limit all Section101.628statementsby partiesandparticipants

to Criteria2, 3, 5, theun-numberedcriteriaandthefeeconditionsimposedby theCountyBoard,

andbasedonly on therecordgeneratedin theproceedingbeforetheMcHenryCountyBoard.

Thegroundsfor this motion areasfollows:

1. This is an appeal,pursuantto 415 [LCS 5/40.1(a),ofthedenialby theMcHenry

CountyBoardof Co-Petitioners’applicationfor sitingof amunicipalsolid wastetransferfacility.

Thebasisof theCo-Petitioners’appealis essentiallylimited to whetherthedecisionby the

McHenryCountyBoardwasagainstthemanifestweightoftheevidence.No issuesof

fundamentalfairnesswereraised.
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2. Illinois lawclearlyprovidesthat the Pollution ControlBoardmustconfineitself to

the record developed by the Local Pollution Control Facility Siting Authority where issues of

fundamental fairness of the proceeding arenot involved. LandandLakesCo. v. Illinois

Pollution ControlBoard, 319 Ill. App. 3d 41 (generally,the PCBmustconfineitself to the

recorddevelopedby the Local Pollution ControlFacility siting authority;however,in some

cases,it is properfor thePCB to hearevidencerelevantto the fundamentalfairnessof

proceedings where such evidence necessarily lies outside the record). City ofEastPeoria V.

Illinois Pollution ControlBoard, 117 Iii. App. 3d 673 (in reviewingthedenialby theCounty

Boardofthepetitionfor approvalto locateasanitarylandfill, it was error for thePollution

ControlBoardto consider,on ade novobasis,theevidencein therecordconcerningpublic

healthimpactoftheproposedlandfill; instead,thePollution ControlBoardshouldhave

determinedwhethertheCountyBoard’sconclusionsconcerningthepublic healthconsequences

oftheproposedsitingofthesanitarylandfill wereagainstthemanifestweightoftheevidence);

WasteManagementofIllinois v. Illinois Pollution ControlBoard, 123 Ill. App. 3d 1075(1984)

(holding that the petitioner’s argumentthatthe recordon reviewshouldhavebeendeterminedon

a de novo basiswasincorrect,“althoughwerecognizethe statuteasdrafteddoesnot clearly

establishtheproperstandardto be appliedby the PCB(citationsomitted), the courtswhichhave

consideredthis questionconcludedthePCB’s applicationofthemanifestweightstandardis

correct”); CountyofLakev. Illinois Pollution ControlBoard, 120 Ill.App. 3d 89 (
2

nd Dist. 1983)

(wrongful applicationof ade novo hearingstandardinvalidatedPCBfindings).

3. 35 Iii. Adm. Code107.404provides,in part,as follows:
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Partiesto theproceedingswill haveall rights ofexaminationand
cross-examinationrelevantin anyjudicial proceeding.Persons
who arenotparties,assetforth in Section107.202ofthis partare
consideredparticipantsandwill havehearingparticipationrights,
asdeterminedby thehearingofficer, in accordancewith 35 Ill.
Adm. Code101.628. Participantsrngy offer commentasa
specificallydeterminedtimein theproceeding,butmaynot
examineorcross-examinewitnessesfor eitherparty. (Emphasis
added.)

4. 35 Ill. Adm. Code101.628providesfor threedifferent levelsofstatementsfrom

participants,oral statements,writtenstatementsandpublic commentsor amicuscuriaebriefs.

Section628(a)clearlymakesoralstatementspermissive,determinedby thehearingofficer:

Thehearingofficerrngypermit aparticipantto makeoral
statementson therecordwhentime, facilities andconcernsfor a
clearand concisehearingrecordso allow. Theoralstatements
mustbe madeunderoathandaresubjectto cross-examination.
(Emphasisadded.)

5. In the instantcase,becausetheappealis basedstrictly on manifestweightof the

evidence,andbasedon the casescited above,it mayverywell leadto areversibleerrorto permit

oral statementsfrom participantsatthehearing.Section101.628(a),oral statements,shouldbe

allowedonly de novo proceedingswhereevidenceis requiredfor theBoardto decidethemerits

ofthecaseand,thus,cross-examinationis required.Participantswill still bepermittedto

expresstheir positionsvia Section101.6289(b)or (c), so long asthewrittenstatementsarebased

on therecord.

6. Section628 statements,in any form allowedbythehearingofficer, shouldbe

strictly limited to therecordasgeneratedat theMcHenryCountBoardlevel. Statementsbeyond
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thatmigrateinto thede novo process.Any suchstatementsareoutsidetherecordandwill

constitutereversibleerrorif allowed.

7. It is theundersigned’sunderstandingthat theVillage ofCaryis anticipatingmore

than100 residentsto bein attendanceatthescheduledhearingon August 14, 2003. If this is the

case,atime limit shouldbeimposedto preventan unreasonablylongerprocess.Therecord

alreadyin existenceno doubtcontainseveryone’sconcernsandextraneouscommentsshouldbe

restricted.

WHEREFORE,theundersignedattorney,on behalfoftheCo-Petitioners,LOWE

TRANSFERiNC., andMARSHALL LOWE, requestthePollution ControlBoardto enteran

order,in limine, restrictingthescopeofthehearingto be conductedon August 14, 2003, to (1)

precludeSection101.628(a)oralstatements;(2) limit thetime for Section 101.628(b)oral

commentsto five minutesperparticipantin theeventthetotal numberofparticipantsis 25 or

more,and(3) limit all Section101.628statementsby partiesandparticipantsto therecord

generatedin theproceedingbeforetheMcHenryCountyBoard.

Respectfullysubmitted,
LOWE TRANSFER,iNC. and
MARSHALL LOWE
By: Zukowski, Rogers,Flood & McArdle

David W. McArdle
David W. McArdle, AttorneyNo: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE
Attorneyfor: Lowe Transfer,Inc. and MarshallLowe
50 Virginia Street
CrystalLake, Illinois 60014
815I459~2050;815/459-9057(fax)
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